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Law Offices – Richard Ashare, P.C. v. Commis-
sioner, T.C, Memo. 199-282, August 24, 1999

The  t a xpaye r  i s  a  co rpo r a t e  l aw  f i rm  w i th  one  sha re -
ho lde r  who  i s  a l s o  th e  on l y  p ro f e s s i ona l  emp loye e .
The  f i rm  had  won  a  l a r g e  l awsu i t ,  r e su l t i ng  in  th e
t a x p a ye r  b e i n g  a w a rd e d  $ 1 2 , 5 6 7 , 6 2 3  i n  l e g a l  f e e s .
T h i s  c a s e  c o n c e r n s  $ 1 , 7 5 0 , 0 0 0  o f  c o m p e n s a t i o n
c l a imed  f o r  1993 .   The  t a xpaye r  had  p r ev iou s l y  b e en
aud i t ed  th rough  1992 ,  w i th  th e  f o l l ow ing  re su l t :

    Reported Agreed Constructive
Year     Compensation Compensation Dividend

1989  $   2,151,666                $    2,151,666               $         -

1990  $   1,690,834 $    1,563,447               $     127,387

1991  $    2,000,000 $    1,947,042               $     52,958

1992  $    4,650,000  $    4,602,596              $     47,404

              $    10,492,500  $    10,264,751            $     227,749

The  l aw f i rm had  three  d i rec tor s ,  Mr.  Ashare ,  h i s  w i f e
Ma r l e n e ,  a n d  h i s  l o n g t i m e  t a x  a d v i s o r  Ba r r y  Be s s .
The  co rpo r a t i on’s  compens a t i on  po l i c y  wa s  t o  p ay  t o
Mr.  A sha re  annua l l y  a l l  l e g a l  f e e s  r e c e i v ed  dur ing  the
ye a r  l e s s  an  amount  equa l  t o  th e  sum o f  i t s  co rpo -
r a t e  e xpen s e s  p lu s  any  fund s  r e t a in ed  f o r  f u tu r e  op -
e r a t i on s .

In  o rde r  t o  b e  d educ t i b l e ,  compens a t i on  mus t  b e  (1 )
rea sonab le  in  amount  and  (2 )  fo r  s e r v i ce  ac tua l l y  r en-
de red  t o  th e  payo r  i n  o r  b e fo r e  th e  y e a r  o f  p aymen t .
In  Judge  La ro’s  ana l y s i s ,  h e  s a i d :

We hav e  no  d oub t  t ha t  t h e  $  1 ,750 ,000
pa id  t o  Mr.  A sha re  me e t s  t h e  f i r s t  t e s t  f o r
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The Financial Valuation Group
was es tabl i shed  in  1990 to
prov ide  f inanc ia l  consu l t ing
ser v ices  to  c lose ly  he ld  and
publ i c l y  t raded  compan ies.
Our  Consul t ing  and  Exper t
Witness  se r v ices  a re  based
on our  p ro fess iona ls ’ un ique
knowledge  abou t  wha t  c re -
a tes  va lue  in  a  bus iness  en-
t i ty  and the var ious methods
used to  measure  va lue .

W e  Va l u e :
•Corporate Secur i t ies

•Closely  Held Businesses

•Par tnership Interests

•Business Operat ions-subsidiar-
ies,  d iv is ions,  prof i t  centers

• I n t a n g i b l e  A s s e t s - c ove n a n t s
n o t  t o  c o m p e t e ,  c u s t o m e r
l is ts,  contract  r ights and core
depos i ts

• In te l l ec tua l  P roper ty -pa ten ts ,
t r a d e m a r k s ,  t r a d e  n a m e s ,
sof tware copyr ights and t rade
secrets

V a l u e  m e a s u r e m e n t  i s
u s e d  f o r  m a n y  p u r p o s e s ,
i n c l u d i n g :

•Business Planning

•Succession Planning

•Purchase Pr ice Al locat ions

•ESOP Values

•Economic Damages

•Cor porate Dissolut ions

•Shareholder /Par tner  Disputes

•Mar i ta l  Dissolut ions

•Estate and Gi f t

Continued on page 3

d e d u c t i b i l i t y ;  i . e . ,  i t  i s  r e a s o n a b l e  i n
amount  a s  t o  t h e  c ompen sa t i on  tha t  a  p e r -
s o n a l  s e r v i c e  c o r p o ra t i o n  s u c h  a s  p e t i -
t i on e r  c ou ld  pay  i t s  k e y  emp l oy e e  in  a  y ea r
f o r  h i s  s e r v i c e s .   Mr.  A sha re’ s  qua l i f i c a -
t i on s  f o r  h i s  p o s i t i on  w i t h  p e t i t i on e r  j u s -
t i f y  h i gh  c ompen s a t i on ,  a s  d o e s  t h e  f a c t
t h a t  h e  i s  v i t a l  a n d  i n d i s p e n s a b l e  i n
p e t i t i o n e r ’ s  o p e r a t i o n  a n d  s u c c e s s .
Pe t i t i on e r ’ s  bu s i n e s s  a l s o  i s  c omp l e x  and
h i gh l y  s p e c i a l i z ed ,  and  i t  d emand s  a  p e r -
s on  o f  Mr.  A sha re’ s  e x p e r t i s e .   S e e  A l pha
Med . ,  In c .  v.  Commi s s i one r,  supra  a t  945 ;
M a y s o n  Ma n u f a c t u r i n g  C o .  v.  C o m m i s -
s i o n e r ,  1 7 8  F. 2 d  1 1 5 ,  1 1 9  ( 6 t h  C i r .
1949 ) ,  re v g .  and  r emand ing  a  Memoran -
dum Opin ion  o f  th i s  Cour t  da t ed  Nov.  16 ,
1948 ;  s e e  a l s o  Pu l s a r  Componen t s  In t l . ,
In c .  v.  C o m m i s s i o n e r,  s u p ra ;  M a d  Au t o
Wre ck in g ,  In c .  v.  Commi s s i on e r,  s up ra .

There  i s  s i gn i f i c an t  d i s cu s s i on  o f  t h e  p e r i od  o f  t ime
fo r  wh i ch  th e  compens a t i on  i s  p a id  wh i ch  i s  no t  p r e -
s en t ed  he re ,  bu t  t o  wh i ch  th e  r e ade r  i s  commended
in  th e  f u l l  t e x t  o f  t h e  c a s e .

Judge  La ro  a l s o  no t ed ,

T h e  d i s p o s i t i v e  f a c t  o f  t h i s  c a s e  i s  t h a t
p e t i t i on e r ’ s  b oa rd ,  t h r ough  an  e xe r c i s e  o f
u n w r i t t e n  c o r p o r a t e  p o l i c y ,  s e t  M r .
A s h a r e’ s  c o m p e n s a t i o n  f o r  1 9 9 3  a t
$1 ,750 ,000… In  t h i s  r e g a rd ,  t h e  b oa rd
re s o l v ed  t ha t  Mr.  A sha re  wa s  en t i t l e d  t o
re c e i v e  c ompen sa t i on  o f  $  1 ,750 ,000  dur -
ing  1993  f o r  h i s  pa s t  and  p re s en t  s e r v i c e s .
T h e  b o a r d ,  t h r o u g h  t h e  e x e r c i s e  o f  i t s
s o u n d  b u s i n e s s  j u d g m e n t ,  r e s o l v e d  t h a t
Mr.  A sha re  wa s  en t i t l e d  t o  t ha t  amoun t
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Cli ck  Here  f o r  Ful l  Tex t  o f  Case s

We a re  found ing  members
o f  The  F inanc ia l  Consu l t ing
Group whose  members  p ro -
v i d e  B u s i n e s s  Va l u a t i o n ,
Exper t  Tes t imony  and  L i t i -
ga t ion  Consu l t i ng  se r v ices
na t iona l l y  and  in te r na t ion -
al ly.

F o r  m o r e  i n f o r m a t i o n  o n
cour t  cases  invo lv ing  va lu -
a t ion  i ssues,  o r  fo r  a  com-
p l imen ta r y  subsc r i p t i on  t o
o u r  n e w s l e t t e r s ,  p l e a s e
v is i t :

www. fa i r marketva lue .com

We encourage you to  for-
ward th is  E- f lash to  other
interested par t ies .

SERVICES OFFERED:
Corporate Transaction Services

Tax Related Services

International Valuations

Employee Stock Ownership Plans

Litigation Services

Intellectual Property Services

Accounting / SEC Review

Edited by John R. Gilbert ABV, ASA, CVA
The Financial Valuation Group

Mountain States Managing Director
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See www.fvginternational.com
for a Complete List of Services

o f  c ompen s a t i on ,  and  we  d e c l i n e  t o  s e c -
ond  gu e s s  t h e  boa rd ’s  w i sdom…. .  The  f a c t
t ha t  Mr.  A sha re  i s  t h e  on e  who  l en t  t h e
f und s  t o  p e t i t i on e r  i s  o f  n o  c on s e qu en c e .
I t  i s  a  l e g i t ima t e  manag e r i a l  f un c t i on  t o
a s c e r ta in  th e  amount  o f  emp lo ye e  c ompen-
s a t i on  t ha t  w i l l  b e  pa id  i n  a  y e a r,  and ,
ab s en t  abu s e ,  wh i ch  i s  n o t  p re s en t  h e re ,
we  d e c l i n e  t o  s e c ond - gu e s s  manag emen t’ s
d e c i s i o n  o n  t h e  a m o u n t  a n d  t i m i n g  o f
t ha t  c ompen s a t i on  o r  on  t h e  manne r  i n
wh i ch  manag emen t  g o e s  abou t  ob t a in in g
th e  und e r l y i n g  f und s

http://www.fvginternational.com
http://www.fairmarketvalue.com/library/rsnbl_comp.html
http://www.fairmarketvalue.com
http://www.fvginternational.com
http://www.fvginternational.com

